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Artbcle 7

A request to record evidence shall be excouted by the competent
authority in accordance with the law in force in that State.  Provided
that if the requesiing Stale desires it (o be cxpcuted In some other
wiy, such request shiell be complied with unless it conflicts with the
law of the State in which such evidence iz o be reconded.

Article 8

(a) The ketter of request shall be addressed by & Diplomatic
or Consalar Officer of the requesting State (o the competent aothority
of the State where such evidence is to be recorded.

(t) The ketter of request shall be drawn up in the language
af the State where the evidence is to be taken or be accompanied
by a tranalation in such language, The letter of reguest shall state
the nature of the proceeding for which the evidence i3 required and
the full names and addresses of the witnesses whose evidence is to
be recorded.

(e} The keticr of roquest shall cither be accompansed by a [t
of interrogalocies and documents, if any, to be put o the witness
or it shall request the competent authority to allow such questions
10 be asked wiva voce as the parties or their representatives shall
desire 10 ask.

Article 9
A request for the recording of evidence made in accordance
with the aloresaid provisions shall be complied with unleis;
(1) The authenticity of the letier of reqmest s not established
or
(2) The Stste, to whom the request 5 made, considers it to
b¢ contrary to its public policy.

Article 10

No [ees shall be clnimed a8 expenses for execuling a letter of
request for the recording of evidence encept that any special fees
or expenses incurred chall be paid by the requesting State,

Sd/- Adel Youni
Sd/- G.A. Shah
S4/- Dhia Sheet Khattab,
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DOCUMENT A

DRAFT AGREEMENT ON THE RECOGHNITION AND
ENFORCEMENT OF FOREIGN JUDGMENTS, THE SERVICE
OF PROCESS AND RECORDING OF EVIDENCE AMONG
THE PARTICIPATING STATES BOTH IN CIVIL AND
CRIMIMNAL CASES-SUBMITTED BY THE UAR.
DELEGATION AT THE SIXTH SESSION

A,  Definitioos

Article 1

In applying this Agreement, the following definitions thall be
faken inte consideration:
A—A forsge jodpment meams any decision issved by a
judicial authority in any of the contracting States,

b.—A final judgment means an enforceable judgment which
is irrefutable by amy of the ordimary procedures of
reluting jodgments.

g~Theo force of exccotion of the _fodgment means s
capability of being compulsorily cxecuted.

B. Judgmests rendered in Civil Maticrs

Article 2

A foreign judgment issued (n civil matters and matters of
personal stutus shall enjoy the res fudicara, stipulated in the State
‘where it was lsued, within the wope of the res judicatu of the
Judgments insued by courts of the State in whose territory its efTects
arc required to be maintained, without need for taking any pro-
eadure 1o this elffect.

The wid jodgment shall hsve the force of execution, provided
for in laws of the State where it was isved, within the courts of the
State requested to execute it in ity territory, after undertaking the
procedure stipulated by the law of this Siate.
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Article 3

The forsien judpment shall not have the effects staied in the
afore-mentioned articles, unless the [following conditlons have
been venified.

A.~That the judgment is finol and ssued by a judicial
muthority, inlernatiomally competent, according to its
Jarwe.

B.—That it was issved according to regular procedures which
enable the defendant o submit his defence.

C.<Thkat it shall pot contradict any jodgment issued by the
courts of the Siale in whose temitory ity  effects are
required o be maintained, and that there is no other
sction between the same partics on the same subject
matier already pending before  these courts and had
besn commenced beflore serving the suit at the foreign
court which ssucd the judgment whose effects are
required o be maintained.

D.—That the judgmeni does nol involve anything of a nature
1o violate the public policy of the State in whose territory
s effects are required (o be mainiained.

E.—<That the cowrt imuing he judgmeni haa apphed the
applicable law, according to the rules on coaflict of
lows simied by s law.

Acticle 4

The law of cvery contracting Stale shall determine the
competest judicial authority (o which the regeest for the execution
of the judgment msy be submitted, the procedures to be followed
in its adjudication and the meams of refuling the judgment
relating 1o It

Article 5

The competent judicial authornty, regussted 1o maintnin the
res jurdicata of the judgment, of 10 issue a decision for its enforce-
ment, shall nol be allowed to invesligale the subject mabier seithed
by that judgmeni.

65

. mi‘

When there are two loreign judgmenis or more, the effects
gtated in Article 2, shall be accorded to the judgment sued by a
competent court according to a rle provided lor by its laws, which
s in more conformity with the rules of international jurisdiction
stipulnied by the laws of the State in whose territory the efTects are

pequired (o be maintained.

Arficle 7

Reguests for execution should be suppoited by the lollowing
dm:munu

1. Acertified truecopy of the judgment desired Lo be executed,
duly authenticated by the compelent authorities and
attested as belng executory,

2. The original sumnions of service of the text of the judg-
ment sought 1o be execuled, or an official certificate to
the effect that the text of the judgment hug been served.

1. A cenificate from the competent authority 1o the effect
that the judgment sought to be executed s final and
eRecutory.

4. A certificate that the parties were duly summoned to
appear before the competent authorily, in case the
judgment, sought to be exccuted, was in delauli.

€. Julgments rendered In Criminal Matters

Article 8

Mo contracting State shall execute the judgments rendered
#n one of the others in penal matiers in respect to the sanctions of
that class which they impose.

They may, however, exccule the said judgments in respect (o
Security measures, cumulative penalties, recidivism, suspension of
Ppenalties, conditional release, rehabilitation, civil Hability, and the
#ffects (hercol upon the property of the convicted person if they

aive heen rendered by a court having competence in accordnnce
Article IA and upon a hearing of the inferested party and
the other conditions of form and procedure established by the
articles have been complied with.
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Article 9

No proceedings shall be taken against the accosed il it is
proved that he has been scquitied by a loreign judzment from (he

same offence or has been finally convicted and undergone his
sEntence.

[}, The Service of Docoments and Wrils

Article 10

The service of documents and writs shall take place in
accordance wilth the laws of the State  where service & sought,
provided that if the State requesting service desires to have the
service carried out ig sccordance with its own lnws, such desire,
unless it conflicts with the laws of the State where service is soughi,
shall be accorded.

Article 11

Writs shall be transmitted throuvgh diplomatic channels,
subject to the following:

" {a) The request shall involve all information regarding the
person Lo be served: his name, surname, occupation and
place of residence. Two copies of the document
required to be served shall be drawn up, one of which
must be delivered to the person to be served and the other
must be returned, signed by him or endorsed by the
serving officer to demonstrate whether the service had
been effected or not and also the reasons for its refusal.

(b) The State requesting service shall collect, for its own
account, the fess due thereon in accordance with ifs
own laws and no fzes shall be callecied in the State in
which service is sought.

Article 12

The State, in which service is sought, shall not object to such
service being effected by the consulate of the country requesting
gervice, within the limits of its jurisdiction if the person to be
served i= a national of that State, and where such service is so
effected, the State in which it is effected shall bear no responsibility.
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Article 13

Service effected in accordance with this Agreement shall be
treated as if it had been cffected in  the territory of the State
requesting service.

E. Letters of Hequest

Article 14

Any State bound by this Agreement may request any other
State party thereto, to proceed, on its behalf, in the territory of the
State receiving the request with any judical proceeding connected
with o pending case, in accordapce with the provisions of the
following two articles.

~ Articke 15

The letter of request shall be transmitted through diplomatic
channels and effect shall be given in the following manner:

{a) The judicial authority concerned shall proceed to exccute
the request in accordance with the procedure in force,
provided that where the requesting State desires 1o have
it executed in some other way, such desire, unless it
conflicts with the laws of the requested State, shall be
pecorded.

{b) The requesting authority shall be notified of the place
and time at which it shail be put into effect in order to
permit the party inferested 1o appear in person, if he so
wishes, or to appoint someons to represent him.

{¢) Where the request pertains to a matter or procedure
which is considered illegnl in accordance with the lows
of the requested State or where it is not possible to
fulfil the request, the requested State shall so inform the
requesting State stating the reasons,

{d) The requested State shall bear the costs with the exceplion
of expert fees and the fees of the documents produced
in the course of executing the request which shall be
paid by the requesting State.
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Articke 16

A judical procedure, taken in compliance with o letier of

request in accordance with the preceding provisions, shall have
the same illegal effect as if it had been undertaken by the competent
autharity in the requesting State,

Article 17

No claim shall be made against nationals of the
- v Mwl‘“
State, for f:u.,_dl:ml or security for which the nationals of that
State are not Eable, nor shall they be deprived of the right which

such nationals enjoy with regard to legal assistunce or exemption
from court fees.

DOCUMENT Al

MEMORANDUM SUBMITTED BY THE LULA.R.
DELEGATION AT THE SIXTH SESSION

The recognition and coforcement of a foreign judzment,
putsade the couniry o which It is orkginally issoed, 8§ 8 maner of
considerable importance. ITn fact IF there s need to apply foreign
laws and fo  recognise thelr eatratercilodality, [ollowing the
preroquisites of justice and its sound administration, the question
of giving effect 10 foreign judgments becomes wvery delicate. In
applying foreign laws, the national judpe resorts to the provisions

ol his State legnlation or applics the rules of Private International
Law governing the conflict of laws. As to foreign judgments,
the situation differs becuuse they are jssuwed by n Toreign judge
in the name of & forelgn irmperium, and as soch it W Bl easy to
admit for them direct operation dpso jure outside the sphere of
the original territory.

The judgment in this scnee means any decision defiversd
by & court of competent jurisdiction 1o take cognizance of the
litigation submitiad toit and keading to bring to an end tha plead-
ings, exceptions and procecdings of inquiry and execution that
may arise and having the res fdicate or the Torce of the chase

Jugee.

A jodement, in its capacity as a procedure of legal form,
expresses the truth concerning the question adjudged and as such
- entails three effects:

(1) The larce of evidence which the judgment eniovs by
virtue of the fact that its conlents were practised by a
public authority.

(2} The res judicate which the judgment enjoys in 1o far as
it is an expression of the truth of the subject adjudicated.

{3} The lorce of exccution which the judgment posscses
in so far as it constitules an order from the public
authonly even by cocroon, i neccssary, (o ensufe
justice lor all
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Undoubtedly the first effect, namely the force of evidence Is
recognised withouot the neod for taking any other measore because
this effect is in fact entitled by the foceign judgment in its capacity
as a “title”, i.e. an official document issued by a public suthority

Ad to the other two cffects, their recognition oceds more
details which we shall deal with after,

The territory of the Smle means ewvery part of it subjected
to its sovercignty either on land or at sea or in the air without
any limiled heighi. As for the termtonial sea, it Bmits differ
according 1o the nalioaal kezislation and the infcrnational cuslom.

The judgment i considered foreign, according to the Latin
theory, if it is issued by a court in the name of n foreign Imperium,
no matter where it id held, But in the Anglo-Sazon systani, the
judgment is considered foreign if it is isaved by any of the indepen-
dent jurisdictionsl anities which are incorporated mm the const-
tutional orgsnisation of the State. Every one of them is a legal
autonomy like the Commoowealth. Any jodement issued in
any of the Commonwealth countoes is considered foreign ol it &
desired to be carried into effect in other countries embodied in the
Commonwealth, Similecly, 1n the US.A., any jodsment ismied
in amy sister State is considered loreign in another state.  ‘With this
im view, nay judgment issued by any British consulate court outside
Englamad, under capifulations m a country having this syniem,
ts considered foreign if it is desired to be enforced in England.

A3 to the forve of the excoution of foreign judgment outsida
the State in which i1 was ssoed, some authorities are of the opinion
that it is possible to enforce the civil and not the penal foreign
judgmeats. The basic groond of this opinion is that the criminal
[aw is onginally connected with the sovereignty of the State on its
emitory. In other words, il ony crime B commitisd in a couniry,
it in subjected to ity law even if the accused is a subject of another
country, except cased of exemption from jurisdiction and extra-
territoriality, They add that the conception of territoriality of the
criminal law is based upon social and practical considemtions
a8 the onme, being a social phenomenon, causes troubles in the
commanity in which it takes place. The neaction in this commaunity
miakes it neccwary to eaoforce the jodgment ssoed oa this crime in

71

the place where it was committed, besides safeguarding the adminis-
tration of justice according to the status and the system prevalent
in the aforementioned community, and thus securing a fair trial
for the parties of the criminal suit according to the conceptions of
this commumity.

One of the prefoquisites of the conception of lerritoriality
of criminal law is that the penal judgment must have its effect
confined within the territory of the couniry in which it was issued.
It should have no positive effect outside it. In other words, it
must have no effect on recidiviam or on the nullity of conditional
punishment. Moreover, it docs not affect the [lability of the
gonvicied person in a way o cause any criminal effect or subsidinry
penaltics such as deprivation of certain rights and pmrl.ir-:t It
does not restrict the civil judge in & civil soil, which a victim or an
injured person may bring outside the country in which the penal
Judgment wis rendered, in connection with proofs, legal form or
imputability to the doer, contrary to the national penal judgment
which restricts the civil judes in all these matters.

Furthcrmore, according lo he conception of territoriality,
the forcign judgment docs not give any negative cffect outside the

gountry in which it was issued, In other words, it does nol bar

the fresh proceedings before the nationel judge. Thus the res
Jiudicata is not accepled unless there is an explicit provision in this
respect in the legislation of the country where the new prosecution
ppoa the same offence s served.

It is possible 1o sum up the grounds ol those -h:_ advocale
the difforent trestment between the civil and the penal judgments
ats Tollows:

(1) Penal judgments express the imperium of the State In
which they are rendered. They—Iike the lnws binding
apon them —have a commanding characteristic expressing
the sovercignty of the State in it full form. Any
attempl to bring their cffects abroad endangers the
sovereipnty of the Siate and restricts its fmperiam.

(23 It is hardly necessary to stale that the civil judgments
are not enforced in o foreign country il they are in-
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compalible with the public policy of that counlry. As
the penal judgmenis, m generil, are in close relation
with the peblic policy, the lmitation of their effects
within the tersiiory of the state in which they are delivered
is quite In conformity with the peneral principle that
prevalls upon the cvil judgments themaelves,

{3} There is no urgent nesd to enforce the forelgn penal
judpment as ihe country in which they nre ssved could
resort o the extradition.

{4) The enflorcement of foreign judements required, in many
forms, the instution of an egquivaleace between the
penaliics of different countnes 8o that the |judgment
may not swerve From its real letber and change its nature
when i &5 sought to be enforced abroad.

Other jurists, however, advocute o confradictery apinion bused
on the fact that it is not falr to |gnore, completely, the foreign penal

* judgment as the modern socinl requirements, the spread of crimi-

nality and the necessity of cooperation between countries to combat
it call For the respect of foreign penal judgments. It i not incom-
patible, however, with the sovercignty of the State il it takes this
judpment as & basis Tor what messures ils lavws may take for public
security. It gves i ity external force of execution and the size of
effects it wants. So there B no need to differeniiate between the
civil and the pensl judgments. Ench of them expresses the
imperiam of the State of the judge who han isued it.  Moreover,
il the enforcement of the civil judgment beyond the boundaries
ol the country in which it waus issusd does not conflict with the
sovoreignty of the foretgin country, mocording 1o an agreement, this
should be applied w penal judgments. Forthermore, imperiso
is not ipcompatible now with the Hmils and regeircmeats
which the sotl and political mutual cooperation among counliries
Tequires.

It should be further pointed out that the question of enforcing
forcign civil judgments was fought agoinst of first. Bot later,
il was recognized on the basizs of internntional courtesy. The
matier ends by pulting on this conception iis present begal dress,
referring it to the suthority nnd desire of the country itself. In
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fact, the enforcement of penal judgments meets now (he same
objections which foced civil judgments before,?

Those who edvocate this lost opinion believe that it is nol tros
thol the Toreign penal jodpment conflicts with the public policy of
the staie in all its forms. However, il the country reguested to
enforce the judement within its territory, finds that it conflicts
with the prevailing public palicy, it can abstain from enforcing the
said judgment.

Regarding the objection based on extradition, it does not
gonflict in any way with the necessity of recognizing the foreign
penal judgment because the extradition i ruled by complicated
procedurcs which differ from one country 1o another.  In addition,
some countries resort to it only within the limits of treaties nnd
conventions held between them, while others refuse to hand over

their subjects,

As regards the difficelty of makmg an equivalence among the
penalties of the different countriss, it is easier for thom, by private
treaties, to point out what is comidered as equivalent penalties in
their differert begislations, so that each of them, in case of enforcing
a foreign judgment, may inflict upon the convicted person in its
territory the pemalty stipulated in its legislation and which Is
considered to be the odjodicated penalty, That is what France did
after she hod restored the Alsace amd Lorraine from Germany
after the First World War, Thus the decree of 25 December 1918
with which she applied ber criminal laws on the provinces of
Mosclies and Lower and Upper Rbine stipulates that the judgments
of the Alsace and Lorraine Courts which were imused in compliance
with the German Law and which scqoired the force of “chose
Jugee™ should remaln valid. Article 6 and the following articles
of this decree stipulate what is considered equivalent in the French
Penal Code to that in Germin criminal legislation®,

Undoubtedly the Men of enforcing loreign pennl judgments
was not casy to nccept at first and it wus only brought back to

1 Dognedicu de Yabros: Revwr de Dol Peaad ef de Criminodapie, 19500,
a3

i Donnedien de Yabres: Lir Princdper Mladernes de Deait Posal lnicrnational,
B 210
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minds lately. Some countries hold asgreoments 10 reciprocale
the enforcement of Torcign jusdpmenis blke the agresment betwezn
France and Morocco which was held on 1-4-1912 and which
stipulates in article 22 the reciprocity of the enforcoments of
penaltics resincting Mreadom baued by the couris of each of the
iwo countoes in ihe berritory of the other'. Morcover, the
treaty held between Fraonce and Spain on Sepiember 22, 1916 1o
point out the legal relfation between the spheres of influence
belonging 0 each in Morooco stipulates that each must respect
the penal judgments of the other in her own termiiory.

The international conferences ndvooated the possibility of
enforcing foreign  penal Judgments (Paris  Conference 1895,
Washinpton Conlerence (910, Bucnreat Conlérence [929 ete.. ...

The Buocarest Conference (7-0 October 1979) decided that
every legal penal judgment ksued by a competent judge in compli-
ance with the appllcable liw gives abroad, under the supervision
of the loeal judicinl suthority, the eMMects necessiry for internaticnal
cooperition and which compliss with the public policy of the
country which is requested to enforce it.  The Conference deemad
it mecesmiry to show by an international agreement. a tabie of the
penaltes and the securily measures equivalent among the states
forming the intermational family. The drafi of the unified code
sel by the League of Mabions (o combat izrromsm recognires openly
ihe cfficct of foicign pemal jodgments on Recodivism®.

Lastly, Article 7, Clamse T3 of the Pact of the North Atlzatic
Treaty Orpaniistion (N.A.T.0.) states that each country in which
a penal judgment was tued by a court belonging to any of the
contmacting countrics i invited 1o take the necessary measurct 10
enforoe thin judzment in its fterritory, &g i an Amencan Court
Martial held in Fronce delivered o penal judpment and requested
the French authorities to enforce it, these authorities oy enforce
it in thelr territory®

¥ Mouant & Pinosal, Fradre de Droir Pomal ef de Crimbifagte, Yol 2—ad.
0ES =g, 1043

i Hevur o Dvaif Peeal of e Criminofopie, 1915, p, 733
' Boumi & Ploatel. op. eoif, po 1R
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On the other hand, it i3 notced that the segative force of the
Foragn penal jodgment s recognired by masy lepalatione. The
jeasons arc that the foreign judgs, in rendering the peonl judgment,
is supposed 1o have stable right not only for his own country but
also for humanity in all over the world: the right of combating
erimimality. Besides, lgnoring the conclmbive judgment and
recomsidering the dispute conllicts with the rele that a person should
not be tried twice—non by i idem®.

Some leginlations pive eMect o the Torcign judgment dealing
with deprivation of righis when the convicted person is n subject
of the country in which the exscution of that foreign judgment
is sought provided that certain conditions exist such as Arficle 23
af the Spanish low applied on January 1s1, 1929, which stipulates

“If o foreign court issues a judgment against a Spanish
notive Inflicting n penalty of deprivation of his rights in an
offence an which this law inflicis o penalty or any deprivation
of legal capacity, the Spoanish court, at the request of the
Minister of Justice and sfter hearing the concerned party,
adjudicutes the criminal effacts brought out in Spain by this
forcign judgment™.”

Artickes 436 and 437 of the Code of Privaie International Law
{the Bestamande Code) sanexed to the Convention on Private
International Law sdopied by the 6ih Interoational Conforence
of American Siates nt Havana in 1928 provide that

“MNo contracting States shall exscute the judgments
remdered in onc of the others in peoal matters in respect (o
the sanctions of that class which they impose. They may.,
however, execulz the said judgmeénts m rapect o ol
liability and the effects thereol uwpon the property of the
convicted person if they have been rendered by a competent
judge ar tribunal in stcordance with this code and upon &
hearing of the imterested party and if the other conditions
of form and procedure established by the said code regarding
the enforcement of civil judgments have been complied”.

¢ PFpusten Helle. Traite de | fovbroetion Crbniaelle, Ma, 1043

* Donnedies de Yarbres, ap, efe, p 159
Travers, Deadr Pounl, Mareraationel, p. 471 Mo, 1585
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Recognition of Farcign Judgment in Civil Suits

I the recognition of the foreign penal judgment, in connection
with the criminal penalties it bas adjudicated, is not acceplable,
we should at beast recognize it in the civil soif served with the
criminal procesdings.

Lome criminal legislations had taken into comsiderntion this
faci and applicd il in their codes.  Thos, the llian Penal Code
stipulstes 1o Article 12{4) that it s possible to recognize the forelgn
peeal judgment relating to restitution or reparution of damages
provided that this judgment has been mawed by the judicial nuthority
of any country with which Italy has held a treaty of extradition.
I thers is o treaty of thal sort, it is possible 1o recognise the foreign
judgment at the request of the Minister of Justice.

The French jursprudence sccepled, alter hesitation, the
principie of iswing (he “Exoquatur” for judgmenis rendered by
foreign pemal courts in civil suits brought with criminal proceed-
ings.*

International Trends Relating 10 Penal Effects of Foreign Judgments

In 1928, the Sub-Commilee of the Conference for the
Unification of Penal Law, held in Rome, endomed several decisions,
one of which is the enforcement of deprivation of legal capacity
and righis which resulis from ihe foreign penally oulside the
territory in which it was issued.®

The different legislations do not follow the mme way. Some
give the foreign judicial aptecedents the same force as the netional
ones such a3 the Menican Code. Ohbers give the judze the choice
to take into conuderation the foreign antocedent as an aggravating
factor like Norway and England. Others confine the foreign
antecedents to those issued in offences liable 1o extradition as in the
Argentinian Code issued in 1921 (Article 50).

! The Ssine Court of Appesl, I8 Jan. 1924
Dallor H. 192d—2—2Mi2

¥ Cheshire. Frivare Intermatiomal Low, 1952, pp. 761
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Procedure of the Recognition of Foreign Jodgments

The Anglo-Saxon syibem does not apply the “Exsguaiur™
adopted In France, LLA.R, and other countries, but it is based
on the theory known us the recognition of foreign crented rights
or kegal obligations,

Therefore, to eénforce a foreign judgment in England it is
peceasary (o hring A fréch suit on it subject in 115 examination Lo
urgent procodures of actions and based on prima facle evidence.
This process wai soon developed to the recognition of a force of
gonclunive evidenoe for the foreign judgment provided that it was
delivered by n competent court and it was fionl in 4 sense that
the court which has issued It will not copsider it apain, cven if it
is masallable in a court higher than that which has jssued it

Foreign judgment is nol enforced in England il it coaflicls
with her public policy or il it is vitiated by fraud. The enforcement
of foreign judgment in England is controlled by Judgment
Extension Act of 1868 which was the first statutary provision which
deals with the direct enforcement of judgments issued by the courts
of Scotland, Irclond and Wales as between each other. The
Administration of Justice Act of 1920 enforces the judgments issued
by the courts in the Dominions and the British Colonies. Lastly,
the Foreign Judgment Reciprocal Enforcement Act 1933 gives
effect o judgments ssued in foreign countnies on reciprocal basis,

The Amercan system, like the Enplish one, ignores the
*Excquatur™, It necessitates for the enforcement of foreign
Jjodgments the service of a new suit. The American jurisprudence
was developed towards the recogniring for the loreign judgment
of o conclusive evidence.  But the basis of this recognition differs
from that of the English system. In the latter the force of the
forcien judgment has iis foundation in the wested nghts or legal
obligations; while in the American system it [s based on inter-
mational courtchy.

As for the laban legislation promelgaied on Ociober 16th,
1940, it states that the foreign judgment is subjected to a private
guit which aims to the declaration of its efliciency. It is guite
potaible, however, to enforce the foreign judgment if it is submitted
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in the course of a pending suit without any need L0 stop its procesd-
ings In order to serve an independent onc to that effect.

Recognition and Enforcement of Foreign Judgments in the U.A.R.
{13, Forelgn Civil Judgments

The U.AR. legislator, in dealing with the enforcement of
foreign judgments, applies the prin:i_pi: of ‘treatment on cqual
footing™ or the principle of “reciprocity™.

Article 491 of the Egyptian Code of Civil Procedures stipu-
Iutes that the execution of judgments and orders dd'wcrni in n
foreign country may be ordered on the same conditions raquh:nd
by the law of such country for the execution therein of Egyptian
judgments and orders. Thus, if the laws of the country in which
the foreign judgment is issued do not give an effect to the judgments
iusued by the courts of the UAR. neceasitating the service of m
new suit by the petitioner before its courts to assert his rights by
submitting the jedgment, sought to be mmp:ld,_u an evidence,
susceptible to prove the contrary, as in Ecudmmg countrics, of
insusceptible to prove the contrary as in Anglo-American countries,
then in such case, the judgment issued in that foreign country will
have no effect and the judgment creditor, to enforce his rights in
the U_A_R.. has to bring a new suit at its courts,  On the contrary,
when a foreign country allows the execution of judzments fssued
by the coarts of the UAR. njud;m:nm:;:h l':“h.r!:;:;u, Iullhr
and Germany, an exeguafr may be s a ing the
conditions and procedures stated by the Egyptian Code of Civil
Procedures, namely:

1. That the judgment was passed by a compeient judicial
authority according to the law of the court that passed it. (Art.
493, clause 3 of the Egvptian Code of Procedores). In this connec-
tion, competence means infernational competence.

mmmmﬂmmmmmmmwu
imternationally competent is approved by all countnes. Neverthe-
less, the U.AR, legislation advocates that the court iswulng the
judgment s competent gocording to it own law.

This is & progressive rule in the field of conflict of jurisdictions
contradictory to the useal practice in various countries such ns
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France, Italy, Germany, England and the US.A., which subject
the competence ol the court which lasued the forcign judgment (o
the rules of conflict of jurisdictions os stated by the law ol the
pountry, regquesicd o execute the judgment in IS territory.

We think that it is not the concern of the judge, competent to
dssue the arder to enforce the judgment, lo discoss whether the

competence of the court that has issued it is rovionse materea or
rationae focl,

Jurisprudence in England and U.5.A. adopts this point of view,
and in this way i differs from that in France which insists that the
court which has issued the jodgment must have the sid competence.

2. That the summons of the litigants to amend court is valid
and their representation in the suit is proper. This is stipulated
by clouse 2 of Aricle 493 of the Egyptian Code of Procedures and
& defined by refermning to the law of the country (6 which the
judgment was imued. This condition is stated in Franco and
most of the countries.

1. That the jmdgment has the force of the “chose jugee™ or
ey fudficaiw, Clause [, Art. 49 of the Egyptian Code of Procedurss
gays that the force of the “chose juges™ is secured for the foreign
judgment sought for enforcement in aocordance with the law of the
gountry in which it was [saved, because il the foreign judgment has
not this force, it may be revocable by the courts of the country
im which it was issued.

4. That the foreign judgment iz not contradictory to any
other judgment already fwved by the UAR. courts The
principle is stipulated by clause 2, Article 493 of the Egvptian

" Code af Procedures, [n fact, this is one of the forms of contradic-

tlon to the public policy of the country to which the judge requested
to lssue the exequiter belongs. The reason is that the domesiic
Judgment incorporates the evidence of truth and validity and should
be considered as expressing truth and justice and a4 such it is much
favourable than the lureign judzment

Some legislators add another prerequisite thatl no casc on the
subject between the same parties, relating to the judgment required
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to be exsented, has been instituted in the courts of the country to
which the judge, requested to kisuc the exepmatur beloags (Art. 797
of the Italian Code of Frocedures and Art. 176 of the [{nl‘\ Rules
of the French Private International Law). The French jurispradeace

has applicd this principle.'®

$. That the judgment sholl mot involve anything of A nature
to violate morals and public policy in the UA.R, This i stipulated
by clause 4 of Art. 493 of the Egyptian Code of Procedures,
Regarding the definltion of the public policy, it in conditioned by
the legal decisions of that country in which enforcement insought.

But the conveption of public policy is not rigid. 1t develops
and takes forms sccording 1o the conditions of every country. So
its definition thould be conditioned by the time of the enforcement
of the judgment and not that of s msuance. (French Civil
Casation 22/Y/1944: Sirey 1945-1-1T7.)

6 That the court imuing the judgment has applied the
applicable law. Although there is no staiutary pmndm to this
effect, yet it is necessituted by the rules of the ldmnnd:!i:hﬂ of
justice, Some jurists insist that the courl that issued the judgment
‘must have applied the applicable law according to the rules on the
conflict of laws enacted in the country as applied by the requested
court for the exeeution of the judgment. The French hurisprudence
supports his opiaion (Revee critigue de Droit Tnternatiomal Prive,
1951, p. 412.: F. Cass. 17-4-1951; Sirey 19-2-1932).

But the contemporary doctrine advocates that the court that
jasued the foreign judgment should bave applied the proper law
according o ihe rules on the conflict of laws eaacted in its country.
We are in favour of Lhe last vicw.

Procedure of Enfercement of Forcige Judgment

Tlﬂfu]ﬂhmmﬂlhtmmprﬂu:ﬂiil?du:flﬂ imply
that the forelgn Judgement enjoxs ipso fecte the force of execulion.
A decision 1o exccute the ssid judgment must be issved by the
domestle court, The eveguatur may be requested by suit belore

 Rewun critique de Drodt Intermationsl Prive, 1923 p. M1
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the tribunal in whose territorial competencs the judgmont is desired

| | o be cxecuted following ihe rules of ordinary proceedings.  Hut
if the tribunal finds that the forcign judpment is based wponm
gimulant prococdings or it was void of rmeasons, in this cee, it
~ooallcts with the public policy and as such it [ not o be eadorsed.

h 'S Bat as the principle of discussing the formality of the judgment
gnay conflict with what is siaied in the Anglo-Sanon countries
| redating to the recogaition of the conclusive evideace, the doctnioe

- #n these counirics denies the judge his night 1o obgect 1o the evidenos
gncorporuted in the judgment ™

But the English jurisprudence gives the judge the chance io
- peconsider the evidence and discuss it if it is the only way Lo expose
fraud.

(i} Enforcement of Forcigm Criminal Judgments

The contemporary [legislation of the U.AR. does not
-mecognize the effect for the foreign criminal judgmeni. The Court
ol Cassation, in ome of ila decisions, said;

“N is one of the prerequisites of every country to be indepen-
dent kn ity administrative and judicial siTain, and it alone thould
enforoe what judgments its courts may seoc i the aame of
the supreme legal authority in it or in the name of its sation.
It cannot force any of other nalions to enforoe these judgments,

and any country cannot carry if out unless there is an agree-
ment to this effect between the two countries, ™!

The agreemeni relating to the enforcement of judgments
“held among®the Arub League stutes, which has become effective
- mince August 28ih, 1934, includes private claoses for the reciprocity
of fimal judgments connected with the civil or trade rights or with the
damages adjudicated by the penal courts or connected with persopal
Slatwsy iwwwed by (he judicial organisations in any of these stales
' This mesns that the penal judgments are not  included in the
:.m

W Cheshire, Privair lagraniond Law, 44, 1578, p. &1
B Ortmingl Camsation, |1-121930; Official Beletm Mo 37; 1952, p 1L
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Nevertheless, the Egrptian-Sudanese Conveslion, -h-:h wan
endorsed by the Cabinct on May iith, 15903, states I Article 20
that the Sudanese Covernment can enforcs in Eud:f-! rnd al the
request of the Egyptian Government judgments of imprisonments
of less than & months that are issued by Egyplian courts.

Certain laws stipulste that penal effects of foreign judgmetits
should be respected.  As an illustration 1o this, we can cite Art. _-HT
of the Law No. 553 for the year 1955 dealing with the organisations
of private schools which stipalates lhw ol any peron
convicted by & foreign criminal judgment in 2 felony of & mi-
demeanour or breach of Faith of owning a privaic school oF getting
any administrative or edueation job in any school.

The legislator, in this matter, followed some Toreign laws in
arranging the order of the criminal effects of the I'ml-:l.i:n Judgments
in connection with the different voeational activities such as Ehu
Erench law imued on November 30, 1892 on practising medicine
which was modified by the ordinance inawed on September M, 1945,
the law issued on July 20th, 1959, about abortion, the law maued on
Mirch 31s1, 1928 on military service, the law of June 19th, 1930
on bank business, the bill of Augugt 8th, 1915 on the dcpujk:ﬂcn of
directing firms and the low of August Ath, 1937 on improving
the industrial and trade crufts. In all these Inws, the X fareign
decisions are not binding to the French courts, but the natid courts
have the cholce to give this eflect alter making sure that the foreign
judgment i n dus lorm. Lastly the draft of ll:h: mew French Penal
Law (Art. 18) stipalstes that the foreign penal judzments rawed on
offences on which the French law inflicts penalty. cauld be takea
into congideration for applying the security measures in France.

.

The Ialian Law (Art. 12) and the Swiss Low (Arm. 21 & 67)
give an effect for the foreign penal iuu:l;_n_mn: in connection with
recidivism and the ansulment of conditional pemalty, Hut the
Freach Law does not give it this effect.

The Penal Code of the UAR. recognines fn_r the Fareign
Penal Judgment the negative authority 35 Art. 4 stipulates: “No
proceedings shall be taken if it is proved that the person aocused
hus been soquitted by a foreign  judgment and has been finally
convicted and undergone his sentence™,
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Tn these circumstances, the revpect of the penal judgment does

i pof depend upom the prerequitites of reciprocity nor does it need

an excgwatir as 10 the forsign civil judgment. Tt welTices in this

| respoct 10 make sore that the forvign judesment was imecd by &

pompetent jurisdiction, thal i & in due form and in conformity

with the low of the country in which it was issued (frx ford) and

I that the ncoused hos been acquitted or finally convicted and under-
gone the whole sentence.

Lastly, the draft new Penal Code in the UAR,, which ks still
upder study, stipulstes in Article 19 that:

“It is possible 10 rely on foreign penal judgments issued on
‘crime, punishable by this code, committed abroad:

(1) To enforce the sscurity measures or the subsidiary
penalties if they do not conllict with one of the provisions

of this code. To operate restitution, dumnges and other
civil effects.

[ {2) To adjedpe secunily messures and subsidiary penilties

I stated By this code and restitutiohs, damages and other
civil effects.

{3) To apply the provisions of this code in connection with

recidivism, hablitual comumality, cumulative penaltics,
conditional relense and rehabilitation.

To take a forsign judpment in consldersilon, thé court
competent for the kind of offence adjudged must examine
the regolanty of the mid judsment and endorse .  However,
il ithee suit is filed and (he foreign judpment wai presenied in
ihe course of the procecdimzs, the court hearing this soit shall
bt competent for ita endomement™,

This provision confines the respect of the foreign penal judg-
‘ment only to the enforcement of the seourity mensures, the subsi-
diary and not the principal penaltics and the ecivil decisions. It
Bives it effects 100 i recidivism, habitual criminality, cumulative
Penaltics, conditional sentence, conditional release and rehabilita-
Mon provided that one has to make sere that the foreign judgment
¥ reputar and that it was endersed by the court requested 10 enforce

E

M The last condition complies with the status mentioned ia the
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Code ol Crvil Procedures {Arta, 49]1-495) in connection with the issue
of exequatur for the civil judgments. Furthermore, the judge
musi make sure that the forcign penal judgment does not conflict
with the pablic policy, that the proccadings followed for s ssuance
are regular, that il complies with the law of the [oreign cooniry (o
which the jedge belongs in deciding upon the ¢rime and to make
sure that the judgment is executory in the country where it was issued.
Heg has to refuse ité enforcement if it was issued on & paolitical crime
becayse il he is supposed to shstain from handing over the political
criminal (o the country that regueats his extradition, it i= onredss-
nahle to enforce the (oreign judgment in the country to which the
sald coovicled person has resoried.

Service of Process and Reconding of Evidence in UAR.

Regarding the service of mummonses to persons having a
known domicile abroad, Article 4 of the Code of Civil Procedure
modified by the Law MNo. 49 of 1963 states that the summons should
be handed over to the Public Prosecution which has to send a
copy to the Ministry of Foreign Affain to send it through the diplo-
matic channsls. 11 i possble, provided the freatmenl & on egual
fooling, that the copy could be handed to the seat of diplomatic
mimaion of the State, (o whom belongs the domicile of the person
sought to be summoned so as to be delivered to him without char-
ging lesk.

The instructions of the Public Prosecution have armanged the
order of the service of summons abroad whether in civil, criminal
or personal stafus affulrs. They are summed up as following:

1. The papers needed for summons are submitied to the
bailifT department, the original and two copies contaiming
all mformation regarding the person o be summoned.
If these papers are to he sent to any of the non-Arab
countries, the petitioner must add a trunslation for it in
the langunge of the country in which the service of the
summans i 1o be carmied on. It must be signed cSther
by him or by his counsel. A French tmmiation is
enough iff the langmage of the couniry in which the service
is required is difficutt for the petitioner to understand.
In this case, he has to deposit o suitabie seconty so that
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the Ministry of Forelgn Affairs may contact the competent
Embasty or Delcgation 1o tranilste the aforementioned
papers.

2. The bailill department communicates the papers to the
Public Prosecution after charging the fised fee. The
original of the summons is seat back 1o the petitioner
informing him that the Public Prosscution has recsived
the summons. The fatter, in ity turn, sends two copies
of the summons with the tranalation tosthe office of the
Attorney-General to be transmitied to the Ministry of
Forelgn AfMairs which sends them to the person o be
served, through the diplomatic channels.

3. The Public Prosecution does not sccept any writ for
abroad unfess the delays of distance stated by Article 22
of the Code of Procedures is abserved {30 days for the
Arab countries and 150 days for the other couniries).

4. The agreement relating to writ and legal documents bet-
ween the UAR. and the other Arab States ratificd by
them must be observed.  Accordingly, summons could be
made in compliance with the procedures ststed by the
law of the country requested to doit.  But if the requesting
country desires the procedures to be carried ouf in accor-
dance with its law, its desire could be realised unless it
:im not mnm::] with the law of the country which has
o carry out the summons. The requesting coun
charges IJ'J'Lﬁ:hnd fec according 1o s own I.n:::wme :E
country served the summons charges pothing.
Tlﬂrrt-nq.ln'.'r_lr, requested fo carry oul the summons in its
In*nlu-r?'. has mo objections i the consulate of the
requesting country undertakes the proceedings within
the domain of her competence, if the summoned person
is a subject of the requesting country. In this case, the
country in which the service is carried out, bears no
responaibifity.

W1_-iu sent to the ULA.R. from abroad by the diplomatic means
Are delivered by the baililT of the court in the zone of which the
person to be served has his domicile.
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As o the recording of evidence among sintes, the TLAR.
fniwers the requosts relating lo letters rogntory even il there la no
international agreement between it and the requesting country,
only for internatonal couriesy (Article BOT of the Public Prosecu=
tion Imstructiona, 1958). Lelters rogatory may incorporate all
legal inquiries such as bearing and confrontation of witneses,
delegation of experta, seirure of things, searching and cross-
examining (he scvused persoga. I B nol possible (o ask in the
letiers rogatory to armest the accused person who is to be ques-
tioned because this measure iz ooly taken under the extradition
procedore.

Article 806 of the Public Prosecution Instructions stipe-
laten:

=1r it is desired to question an accused person of & witnes
who is domiciled abroad, the compeient Prosecution has o
write a memormadum on the facts of the case, the information
regarding the identity and the domicile of the person  desired
io br guostionod. The competent Proseculion communis
cabes this memorandum (o the Cobinsl of the Attormey-
CGeneral to moke the decision of delegating the competent
Judiclal autherity in that country and taking the necessary
aleps B0 put it lnto efest.™

The nforementioned agreement on writs and letters of request
held among the Arab League States stipulates the rights of any
of the contracting Sloles 1o request any other State bound by this
agreement to proceed on its behalf in its territory with any |udiclal
proceeding connected with a pending case. The letter of request
is wubmitted through diplomatic channels and s exccuted by the
competent judicial suthority in complisnce with adopled legal
prococdings. Hut if the requesting Sinie desired to execule the
request in some other way, such desire ks accorded unless it conllicts
with the lnw of the State giving cffoct to the request. The requesting
Judicial authority is informed of the place and time of the execution
of ihe rogquest in order to permit the party concerned (o appear in
person il be so wishes, or appoint someone to stand for him.
Where it is not possible to give cffoct to the request or where it is
in respect of a matier or procecding which the Laow of the reqodited

FI-

87

State does not permit, the latter should 3o infiorm the judicial autho-
pity of the requesting State giving the reasont. The requested
Stnte boars the costs with the exception of the honomries or eyperns
which should be paid by the requesting State. A note of these fees
has to be sent with the file of the letter of request, provided thal
the requested country may charge according to its law, the fees on
ihe documents produced at the hearing of the case.

The said agreement sinles also that & judicial prooseding laken
in compliance with & letier of request in sccordance with the afore-
mentioned provision, shall have the sume legal effect as il it had
been mken before the authority in the requesting State.  No clalm
shall be made against nationals of the requesting State in any of the
States of the Arab League, for fees, deposit or security for which
the nationals of that State are not linble, nor shall they be deprived
of the nght which such naticnals enjoy with regard to legal ald or
wagmption from court fees.

Originally, il there is no agreemenl among Stmiss, letiem of
mquest afe nol obbssiory. The Convenlion concluded at the
Haguc on July 17th, 1905, organized the proceedings of ketien of
request among the signafory States. The ketter of reguest is fo
be trantmilted o the forsipn avthority thioogh the consul of the
requesting staic provided that every State has the right (o send the
request through diplomatc channels (Art. 9./2) or make direct
conisdd beiween the judicial avthonties of the two States, with &
view lo executing the request (Am. 94). The agreement does not
prevent the consuls from cxocoting  the regued provided that
the requested country does not object (An. 15} The requested
State must proceed 1o execute the request provided that it considers
itsell having no jurisdiction to carry on the matter or that the request
conflicts with its sovereignty or security (Art. 11),

The agreement states also that the requesting State can ask
1o be notified of the time and place at which the request should
be put inlo effect in order to permit the parly concerned 1o appent
8t the heuring of the case (Arf. 11/2).

The Italian jurisprudence is of the opinion that the execuition
of the letter of request should be done in Italy even if there is o
Judgment issued in the same suit for which the letter rogatory is




.13

sought to be fulfilled because the judge who is in charge of this
mission does not penetente into (he subject. (lalisn Court af
Cassntion, 20'12/193) referred 1o by Batifol: fotermatiomal Law,
Ind od., 1955, p. 819).

Some States charge a private commessioner [o exécute the
letters rogelory of delcgate their consilate quthority to this elfeel
provided that the requesting Stite does pof object. [(Circular of
the French Ministry of Forcign Affaies dated 20°1/1910 referred
to by Botifol. ap. oft, po 818}

Bt it 1 not allowed to 25k a1 o time the execution of [eicrs
rogatary through the judicial authorities in the requesied State
together with the delegation of a privats commission or the comsul
of the requesting State.  (See the letter despatched from the Assistant
Sccretary of State of the US A to Mewrs. Parkioson & Lane,
Asgmt 13, 1923 cited by G.H. Hackworth in the Digest of
Intermational Law, Vol. 1l p. 98)

In fact, if some States suthorize thelr consulates or diplomatic
authorities abroad to carry out the excoution of request, if is hardly
necessary (o state that this process is nol practical becane those
represcntatives have po authority to force witnesses (o come o
give their evidence.

In thede circumstances, il is much better to arrange this matter
through inlernational agreements with a view 1o putting into effect
and 10 having its share in achicving cooperation among Stabcs.

The UAR. delegation realises the difficulty of treating the
effects of (oreign judgment by formulating unified rules to be enactod
In all the purticipating States, whether these rules are put in the form
of intsrnationnl agresmenia of incorparaied in the mankcipal laws
of every State.  Bal in the light of the afore-mentionsd explana-

tions, stalidory provisions and infernational egreements, the UAR.
delegation proposcs the lollowing drafl convention,

B9
DOCUMENT ‘B

DRAFT AGREEMENT ON THE PRINCIFLES OF
RECOGNITION AND ENFORCEMENT OF FOREIGN

JUDGRTENTS!
Article 1

In this Agreement—

A fareign fudsment menns a judgment, decres or order or other
ndjudication pronounced or made by n court ar tribunal whose
Jurisdiction does not extend to the territory governed by the law of
the Statc in which enforcemont of such judgment is sought and
includes an award in arbitration procesdingy, if such award becomes
enforceable in the same manner as a judgment given by & court.

Enforceable menans the liability or capability of a judgment
mh:cmpﬂnﬂlynmmmmmwmdmdmm
priate court of the State in which enforcement iis sousht.

Appropriate court means the court which is authorised by the
law of the State 1o which it belongs to adjudicnte or make order
upon o given mitter,

C oimanzh

A distinction is drawn between “voluntary jurisdiction™ and
“eontentious jurisdiction”™,  Judiclal acts in the former culegory
are not jedgmenis for this purpose, example; the grant of remia
arfafis 1o a minor, an sdoplion onfer eic. The agrecment refates
anly to adjudication of a court or tribonal An award by arkbi-
trators would therefore not he covered unless it has been made o
rule of court or unless @ judgment or decree has been entersd In
termi of such awird, Some judpments do not reijuire enfonce-
ment, for example, merely declaratosy jadgmeats and all j
dismissing an action unless there is an crder for costa. -

'Mhﬂmﬁﬂhhmhﬁud-qmmw
bilateml Agreement amang States and i intended to sscertain the ureas of ngre-

ment an this sshject with & view io e i
- s camldering the practizability of such o
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A foreign judgment will not be enfurceable i it s been act
aside or quashed by the mppropriate court having appellate of
revisionory powears,

Article 11

This Agreement shall apply only to foreign |udgmonis in clvil
of commercinl matters excluding judgments in o incidental to
proceedings in matrimonial matters, administration of the catates
of deccased persons, bankruptey, winding up of wompanies, luBacy,
guardisnship of infants. 1t shall not apply to judgments in setions
for the enforcement of revenue laws or in actions of a penal nature.

i mont

Malrimonial maticrs are cxchuded because 2 dralt agreement
on thiv subject has already been submitted to the Committee. The
other subjects are excluded because of the likelibood of controversy
in these areas and because it would be preferable to have special
provision in these cases,

The Agrecment abo excludes from ity purview jodgments
in ertminal proceedings of in actions of & penal nature.  Judgments
in actions for the enforcement of revonue laws are alio excluded.

Arficke T

A foreign judgment shall not bo enforceable in the court of
another State =xcept by mutusl agreement of the States concerned
on the basis of reciprocity.

Commeni

This rule is inherent in the principle of termtorinl sovereigaty
recognised in international law. Bilateral sgreements or conven-
tions on a regional bash are conlempluled.  Reciprocal treatment
it required only for the purpose of ealorcement, and mol for mene
recognition.

Article IV

A foreign judgment shall not be caforcouble exoept by a _l'-:ml
decision made by the appropriate courl in sccordance with the
procodural requirements of the Stale in which enforcement &
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sought. Proceedings for emforcement shall be stayed om proof
of an appeal being filed against such judgment or of other steps
being taken to have it st pade.

Comment

Such procedury! requiremignts gencrally contemplite & sywiem
of registration, proofl of prewcribed particulars prior 1o registralion
such as requirements of proof as to suthenticity of the judement,
prool of service of the text of the judgment and other matiers
such as specilying a Hme limil Tor applications and regstrabion,
Fees for remntention, paymignt of interest, costs of application ctc.

Artlele W

A foreign judgment shall be enforcenble only if it is & fnsal
judgment of the appropriate court of the State in which it was
pronounced or made.

Commenl

The judgment must finally determine the rights and Habilities
of the partees i the court of the country where §l 3 pronounced.
A pudgment i aot fimal if the same courl which prosounces it his
power In rescind or vary il subsequently ; bot a judement for periodic
paymicnis may be final as regards payments already due for which
an action may he brought. Where the judpmeni s for the payment
of moncy, it must be for a suwm cenain.  Thes anonder for the pay-
ment of couts |8 pol enforceable watil the oosts have boea taved.
A judgment otherwise linal is nol the less 20 bocause it is the subject
of an appeal to @ higher court. In such cases proccodimps for
enforcement will be stuyed till the appsal & finally determined.
(Vide Article 1Y)

Article V1

A loreign judgment shall be enforceable anly il ot the relevant
time It remains unsatisfied in whole or in part.

Comment

Procedural provisions would require a certificate from  the
competent aothority of the State issoing the judgment to the effect
thai the judgment has nod been wholly satisfied.
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Article VII
A foreign judgment shall be enforceable only if it is wvalid,

A loreign judgment shall be invalid if any one or more of the
following facts ero established:

(a) if it has not been made by a cour which is internationally
competent,

(b} if it has been obtaincd by froud, duress or undoe in-
Tuznce.

{c) if it has been obtained by proceedings contrary to natural
justice.

{(d) if it is in any way conlrary to the public pelicy of the
State in which enforcement is sought.

Comment

(a) A forcign judgment will not be enforced if it has been
chtained in such circumstances that it does nnlihmr: ony exira-
territotrial or international validity, though uncbjectionable by the
jex loci,

In international law a court cannot assume jurisu:tlc!iun in
hreach of the doctrines of  soversign il!'l'l!l'l_'ll.l.T?Il.li}[ or diplomatic
immunity. Mor does a foreizn court have jurisdiction upon the
title or the right to the possession of any 'rmm_n-\"a'blr not situate
in such Stats or to give redress for any injury in respect of any
immovable not situate in such State. In an action fn persoimam
in respect of any cause of action, the courts of a foreign State have
jurisdiction in the followng cases:

If the defendant was resident in such rl:m:|gl.l'| Siale when t!u:
action was begun against him; il he was served with process '.'.thne
temporarily present in such foreign Stale t‘nF even & short period;
if the defendant in his charucter 25 pLui[:l!,d'E !]1mscil‘ selected the
forum where the judgmenl was given agamst him: and where the
defendant voluntarily appearced or where the defendant has con-
tracted to submit to the jurisdiction.

i ' i the commen-
The mere possession by the defendant ul_th: time o
cement of the acticn of property locally situste in the Stale—nor
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the mere presence of the defendant in such State in the abscnce

of any of the foregoing circumstances, cannot be considered as
giving jurisdiction to the courts of that State.

A foreign court may not be the appropriste court by the Inw
of the foreign State to try a particulsr sction but such want of
Jurisdiction & o matter which should be pleaded in the forsign

proceedings and not before the court of the State in which enfor-
cement 15 soughl.

In an action or proceeding in rem, the courts of a foreign State
have jurisdiction to determine the title to any immovable or movahle

property within such State,

{b) The question which the courts have to consider, when
the validity of o judgment is canvassed on the ground of fraud,
iz whether the foreign court has been intentionally misled by the
person secking to enforce it and thus procured judgment in his
fovour., In order fo reach o decision on this question, the court
of the State in which enforcement 5 sought will have to consider
the merits of the case and of the forcign judgment. The issues of
duress and wndue influence are similarly toable belore the court
in which enforcement is soughr,

{c) Mo foreign judgment which offends against “‘natural™
or *substantial* justice will be enforced.  Natural justice demands
that & defendant be alforded a proper opportunity of presenting
his case before the court. This will not be the case where either
{a) he has not had sufficient notice of the proceedings or (b) where

he has been unfairly prevented from presenting his case before the
court,

{d) A foreign judgment will not be enforced iff it offends
against the public policy of the State in which enforcement is sought.
Such will be the case when the enforcement of the foreign judgment
of the cause of action on which itis founded is incompatible with the
social or moral institutions of such State,

Arficle VI

A foreign judgment shall not be enforceable if it contradicts
any judgment delivered by any court of the State in which enforce-
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ment is sought between the mame parties or the sume subject matter
or if there is an action, instituted carlier, pending betwoen the same
parties on the same subject matier in the State in which enlorcement
i sought,

Commicat

The rule i doductible both from ihe principie of lerritonial
sovercigaty and the doctrine of public policy.

Article IX

A foreipn judgment shall not be enforced il it is established
that there Is another lorslgn judgment between the same parties
in regard to ithe same subject matter which is in conflict with the
judginent which is sought to be enfonced.

Comment

The conflicting judgments may be judgments rendered in the
pame State ar In two different Sinles, There is no reason why
the judgment which is later in time should be enforced.

Article X

A valid forcign judgment shall be enforceable notwithstanding
any error of law or fact in the proceedings belore judgment.

Comment

Under this Artlcle, a rehearing on the merits is precloded. A
review of the jodament on the ments will not be entertained even
where ermor i chearly apparenl.  This view proceeds oa the assamp-
ton that if partes had presended their case properly, such emror
could not have occurred and Lhe proper remedy for an aggrieved
party would hove been an sppeal.
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DOCUMENT B

*DRAFT AGREEMENT IN REGARD TO RECOGNITION OF
FOREIGN PROBATES

Article 1

In this Agreement—

A court of probate meand o court competent to lssue probate
or letters of ndministration and exercise other powers i regard
to the estoted of deceased persons,

A competont court ‘means the court empowersd 10 act under
this Agrcement.

Article 11

Where & court of probate in a State grants probaie or letiers
of administration, such grant will be recopnised by another State
in the manner sel out in Article IV for the purpose of administering
the estate of the deceased in that Stale provided the court of probate
Is a count of competent junsdiction.

Article 111
A court of probate shall have jurisdiction to grant probale
ar letters of adminkstratlon i
{a) the deccnsed had a domicile in the Siate of the coust of
probate and
(b} if the deceased left immovable property in the State of
the court of probate or il the decensed left movables
which ot the time of his death are or at any subsequent
time have become situate in the State of the court of

probare.

Article TV

Upon the probale or lefters of administration pranted by a
ourl of probate, together with a certified copy thereol, being
produced and deposited with the compelent court, they shall be

*In the absence of informstion relating 1o \eilamemtary procoedingy in
Mamber-fuies, the obove i3 offered as & lentative proposal.




